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Court of Appeals of the District of Columbia. 


No. 3477. 

Maude E. Lee, &c., Appellant, 

vs. 

Martha Burwell. 


a Supreme Court of the District of Columbia. 

At Law. No. 63895. 

Maude E. Lee, Otherwise Known as Mrs. Harry H. Lee, Plaintiff, 

vs. 

Martha Burwell, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed July 8, 1920. 

In the Supreme Court of the District of Columbia. 

Law. No. 63895. 

Maude E. Lee, Otherwise Known as Mrs. Harry H. Lee, Plaintiff, 

vs. 

Martha Burwell, Defendant. 

District of Columbia, To wit: 

m 

Your Complainant Maude E. Lee, otherwise known as Mrs. Harry 
H. Lee being first duly sworn according to law, states that she is 

1—3477a 
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MAUDE E. LEE, ETC., VS. MARTHA BURWELL. 


entitled to the possession of tlie premises No. 100G East Capitol Street, 
Washington in the District of Columbia, and that the same is un¬ 
lawfully detained from her and held without right bv the defendant 
Martha Burwell to whom the complainant had heretofore rented the 
said premises as a tenant by sufferance and w hose tenancy and estate 
has been determined by the service of a due notice to quit. Com¬ 
plainant therefore prays that a Summons be issued, commanding the 
defendant to appear and show’ cause why judgment should not bo 
given against her for the restitution of the possession of said premises, 
and costs of this suit. 

MAUDE E. LEE. 


Subscribed and sw T orn to before me this 3rd day of June, A. D. 
1920. 


[seal.] 


J. WM. REILY, 
Notary Public, D. C. 


Summons in the Municipal Court. 
******* 


The President of the United States to the defendant, Martha Bur- 

w’ell. Greeting: 

You are hereby summoned to appear in this Court on the 15 day 
of June, A. D. 1920, at 10 o'clock A. M., to answer the plaintiff's com¬ 
plaint and show’ cause why judgment should not be given against you 
for the restitution of the possession of the premises described in the 
complaint under oath filed herein by said plaintiff and costs of this 
suit, and in case of your failure so to appear and answ’er. the suit 
will be proceeded with as in case of default. 


Witness the Honorable Judges of said Court this 3 day of June, 
A. D. 1920. 


1.00 Pd. Clerk. 


BLANCHE NEFF, [seal.] 

Clerk, 

Bv R. H. ROLLINS, 

Assistant Clerk. 


Marshals Return. 


Summoned as within directed. 


6/3/20. 


MAURICE SPLAIN, 

U. S. Marshal, 

By BENNETT, 

Deputy Marshal. 
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3 Judgment in the Municipal Court. 

June 24, 1920. 

Judgment for plaintiff for possession of the within-described prem¬ 
ises after trial with costs. 

R. H. TERRELL, 

Judge. 

Appeal noted in open Court. 

Undertaking on Appeal in the Municipal Court. 
******* 

The Defendant desiring to appeal from the judgment of the 
said court rendered against her in the above-entitled cause on the 24 
day of June, 1920, to the Supreme Court of the District of Columbia, 
and Samuel II. Walker and Robert II. Walker, her sureties, hereby 
appearing and submitting to the jurisdiction of the said Supreme 
Court of the District of Columbia, undertake jointly and severally 
to abide by and pay the said judgment if it shall be affirmed, together 
with the costs of the appeal, and all intervening damages to the 
leased property, and compensation for the use and occupation thereof 
from the date of the said judgment to the date of its affirmance, 
which said judgment, if affirmed, may be rendered against them by 
said appellate court jointly, or either of them separately, in this case, 
for the amount of the judgment so affirmed and the intervening 
damages, compensation and costs aforesaid. 

Signed this 29 day of June, A. D. 1920. 

SAMUEL H. WALKER. 

ROBERT H. WALKER. 

4 Witness-: 

MATTHEW E. O BRIEN. 

GLADYS DAWSON. 

Approved June 29 A. D. 1920. 

R, H. TERRELL, 

Judge. 

O. K. 

MILLAN & SMITH, 

A ttys, for Pltff. 
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MAUDE E. LEE, ETC., VS. MARTHA BURWELL. 


Certificate of Municipal Court on Appeal. 

******* 


Date. 


Proceedings. 


1920. 

Attorney- for plaintiff:—Millan and Smith. 

Attorney for defendant:—Mathew O'Brien. 

June •>. Swoun complaint filed. 

“ M. Summons and copy issued, returnable June 15, 1920, at 
10 A. M. 

“ 3. Summons returned “Personal service. 

“ 15. Continued to June *22, 1920, at 10 A. M., by defendant. 

“ 22. Continued to June 24, 1920. at 10 A. M., by defendant. 

“ 24. Trial and contest. 

“ 24. Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. (Appeal noted.) 

“ 29. Appeal, undertaking on, filed and approved with Samuel 
ll. Walker and Hubert II. Walker, as sureties. 


July 7. Certificate of Appeal and all papers in case filed with Clerk 
of Supreme Court. D. C.. and Appellant notified. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 7th dav of 
July, A. P. 1920. 

Costs paid by Plaintiff, $2.85. 

Costs paid bv Defendant, $1.50. 

BLANCHE NEFF. 


By H. M. HULL, 

Assistant Cleric. 


Affidavit under 19th Rule. 


Filed July 17, 1920. 


******* 

District of Columbia, ss : 

Maude E. Lee, being first duly sworn upon her oath says she is 
the plaintiff in the above entitled cause; that said cause was instituted 
by her in the Municipal Court of the District of Columbia for re¬ 
covery of possession of premises known as No. 1006 East Capitol 
Street, in the City of Washington, District of Columbia; that said 
Martha Burwell was defendant in said suit in the Municipal Court; 
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that affiant has a right to the possession of said premises, 
0 which right is based upon the following state of facts; she 
is the owner of the said premises, having purchased the same 
on or about February 4, 1920 from one Patrick J. McDonald, and 
at that time said premises was occupied by defendant as tenant 
of said McDonald to whom she, as affiant is informed and believes 
and therefore avers, paid rent for the same for a long period of 
time prior to said purchase; after affiant purchased said premises 
and after the title thereto had passed to her, defendant paid to her, 
affiant, as defendants landlord, rent for the month February 15th to 
March 14, 1920, in the sum of $65.00. Thereafter affiant desired 
possession of said premises for her own use and occupation, and on 
February 13, 1920, served notice on defendant, demanding posses¬ 
sion of said premises which said notice was in the following words 
and figures: 

Washington, D. C., Feb. 15th, 1920. 

Mrs. Martha Burwell, 

1006 E. Capitol St., Wash., D. C.: 

Having purchased premises 1006 East Capitol Wash. 1). C. & 
require the same for my own use and occupation you are hereby 
notified to vacate quit said premises at the expiraton of thirty days 
from the 15th of Februarv 1920. 

(Signed) * Mrs. HARRY H. LEE. 

Defendant did not vacate said premises as required by said notice 
* and on the 3rd day of June, 1920 a seven days’ summons was by 
affiant caused to issue out of the Municipal Court of the District 
of Columbia addressed to defendant ; said cause was set for trial on 
the 15th day of June 1920, but the defendant requested the court 
to continue the same to June 22, 1920; and again at defendant’s 
request, to June 24, 1920, on which last date said court, after 
7 trial, gave judgment for possession, and defendant appealed 
to this court. 

Affiant further says that the property of which she seeks possession 
is worth for rental purposes, as she is informed and therefore avers, 
in excess of $65.00 per month and that its true rental value is not 
less than $125.00 per month. Said house contains eleven rooms 
and two baths, with shower bath and is equipped with all modern 
improvements, including top porch. The cost to her was $11,000.00. 
She therefore claims for use and occupation of said premises from 
the date of the judgment appealed from to the date of the judgment 
of this court at the rate of $125.00 per month. 

MAUDE E. LEE. 


Subscribed and sworn to before me this 17 July, 1920. 

\ SEAL. 1 WILLIAM A. LEE, 

Notary Public, D. C. 

MILL AN & SMITH, 

Attorneys for Plaintiff . 
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MAUDE E. LEE, ETC., VS. MARTHA BUR WELL. 


Affidavit of Defense. 
Filed July 27, 1920. 


Martha C. Burwell being first duly sworn deposes and says that 
she is the defendant in the above entitled cause and that she rented 
the premises sought by the plaintiff from the United States Housing 
Corporation under a written contract whereby she was leased 
fc said premises for a period to terminate ninety days after the 
proclamation of peace between this country and Germany. 
That by the terms of said contract she was to have a thirty davs’ 
notice from said United States Housing Corporation of its intention 
to terminate said lease, that she has never received said notice. She 
denies that she ever was the tenant of Patrick J. McDonald the owner 
of said premises when they were commandeered by the United States 
Housing Corporation and rented to her that she has established a 
rooming house upon said premise's and permitted the housing corpo¬ 
ration to fix the rental of each and every room therein in her con¬ 


tract or lease and has complied with her contract in every particular, 
that she is informed and therefore believes the fact to be that Maud 
E. Lee who has filed this suit i< not a bona tide purchaser of said 
premises but is a coconspirator with the said Patrick J. McDonald 
to aid him in getting possession of said premises that the said Mc¬ 
Donald without notice to the defendant presented to the United 
States Housing Corporation a claim for damages amounting to three 
Thousand Dollars alleging that the plaintiff by her use and occupa¬ 
tion of said property had damaged the property in question. His 
claim was allowed to the extent of $2,700 without anv notice to the 

ft. 

defendant although under the terms of her contract with the Hous¬ 


ing Corporation and her lease of the premises she was liable therefor. 
It was after this award that the pretended sale of the property was 
made to the present plaintiff. That thereafter the defendant through 
her counsel petitioned the United States Housing Corporation to 
vacate the awarded of Damages to Patrick J. McDonald the 


9 real owner of the property, that a hearing was had upon said 
petition and it being proven that the damages claimed were 
fraudulent the awarded was vacated and a demand made upon Mc¬ 
Donald to return the monev collected under it to the United States 


Treasurv. The defendant has never ceased to he the tenant of the 

ft 

United States, no notice to terminate said tenancy has been served 
upon her by the United States Housing Corporation and no procla¬ 
mation of Peace has been promulgated to terminate her tenancy. 

These facts considered she prays that the suit of the plaintiff be 
dismissed. 


(Mrs.) MARTHA C. BURWELL. 


Martha C. Burwell subscriber to the above affidavit of defense by 
her subscribed says that she has read said affidavit and knows the 
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contents thereof and that the statements of fact therein contained 
are true and those made upon information and belief she believes 
to be true. 

Subscribed and sworn to before me this 26 day of July 1920. 
[seal.] HALLOCK P. LONG, 

Notary Public, D. C. 
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Motion for Judgment. 

Filed July 31, 1920. 

* * * * * * 


Plaintiff moves for judgment 
defense. 


for want of sufficient affidavit of 

MILLAN & SMITH, 
Attorneys for Plaintiff. 


Mr. Matthew C. O'Brien, 

Attorney for Defendant: 

Please take notice that this motion will be called up for hearing 
on Thursday, August 5, 1920, at ten o’clock A. M. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Tuesday. October oth. 19*20. 

Bv order of Honorable Walter I. McCoy, Chief Justice of said 

%f t / 

Supreme Court presiding, the Court is opened by proclamation of 
the Marshal, pursuant to the rule of the Court. 

* * * * * * * 

Upon consideration of the Motion of plaintiff filed herein, for 
judgment for want of a sufficient affidavit of defense, it is ordered 
that said Motion he, and the same is hereby overruled. 

11 Order Allowing Special Appeal. 

Filed November 11, 1920. 

Court of Appeals of the District of Columbia. 

No. 580, Original Docket, October Term, 1920. 

* * Sk 5k 5|c * * 

On consideration of the petition for the allowance of a special 
appeal from the order of the Supreme Court of the District of Colum- 
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l»ia in the above entitled cause, entered therein on the fifth day of 
October, A. D. 1920, It is by the Court this day ordered that said 
petition, be, and the same is hereby, granted. 

Per Mr. Chief Justice SMYTII 

November 11, 1920. 

A true Copv. 

Test* 

" HENRY AV. HODGES, 

Clerk of the Court of Appeals of 
[seal.] the District of Columbia. 


12 In the Supreme Court of the District of Columbia. 


At Law. No. 63895. In Equity. 

Maude E. Lee, Otherwise Known as Mrs. Harry II. Lee. 

vs. 

Martha Burwell 


The President of the United States to Martha Burwell (Matthew E. 

O’Brien, atty.), Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to a special Appeal allowed from the Supreme Court of the District of 
Columbia, on the 11th day of November, 1920, wherein Maude E. 
Lee. otherwise known as Mrs. Harry II. Lee, is Apellant, and you 
are Appellee, to show cause, if any there be, why the Order ren¬ 
dered against the said Appellant, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the Su¬ 
preme Court of the District of Columbia, this 12th day of November 

in the vear of our Lord one thousand nine hundred and twentv. 

%■ «. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN IT. BEACH. 

Clerk , 

By CHAS. B. COFFIN, 

Assf. Clerk. 


Sendee of the above Gitation accepted this 12 day of November, 
1920. 

MATTHEW O’BRIEN, 

Attorney for Appellee. 


[Endorsed:] No. 63,895. Law. Equity. Lee vs. Burwell. Ci¬ 
tation. Issued Nov. 12, 1920. Millan & Smith, Attorney for Ap¬ 
pellant. 
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* 


Assignments of Error. 

Filed November 13, 1920. 

* * * * * * 


(1) The Court erred in overruling plaintiff’s motion for judgment 
for want of a sufficient affidavit of defense under Rule 19 of the Su¬ 
preme Court of the District of Columbia. 

(2) The Court erred in not granting plaintiff s motion for judg¬ 
ment for want of a sufficient affidavit of defense under Rule 19 of the 
Supreme Court of the District of Columbia. 

(3) The Court erred in holding that defendant’s affidavit of de¬ 
fense under Rule 19 of the Supreme Court of the District of Colum¬ 
bia sufficiently stated facts which if proven would entitle defendant 
lo a judgment. 

(4) The Court erred in not affirming the judgment of the Mu¬ 
nicipal Court of the District of Columbia and awarding plaintiff 
costs of appeal and compensation for use and occupation of the prem¬ 
ises from date of judgment appealed from. 

MILLAN SMITH, 
Attorneys for Plaintiff. 
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Specification of Record on Special Appeal. 
Filed November 13,1920. 


To the Clerk of the Supreme Court of the District of Columbia : 


In making up the transcript of the record to be transmitted to the 
Court of Appeals of the District of Columbia on the special appeal of 
the plaintiff herein, Maude E. Lee, you will include the following 
portion of the record and none other as necessary to the hearing of 
said appeal. 


(1) Transcript of proceedings in the Municipal Court of the Dis¬ 
trict of Columbia. 

(2) Affidavit of Maude E. Lee under Rule 19. 

(3) Affidavit of Martha C. Burwell under Rule 19. 

(4) Motion of Plaintiff Maude E. Lee for judgment for want of 
sufficient affidavit of defense. 

(5) Order of Court overruling said motion. 

(6) Order of Court of Appeals allowing special appeal. 

(7) Citation of appeal, with acknowledgment of service by de¬ 
fendant’s attorney. 

(8) Assignment of error. 

(9) This memorandum. 

MILLAN & SMITH, 
Attorneys for Plaintiff . 
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Service of copy accepted this 12 day of November, 1920. 

MATTHEW E. O’BRIEN, 

Attorney for Defendant. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan II. Beach, Clerk of the Supreme Court of the District ot 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 03895 at Law, wherein Maude E. 
Lee, otherwise known as Mrs. Harry II. Lee is Plaintiff and Martha 
Burwell is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 


in testimony whereof, I hereunto subscribe my name and ailix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of November, 1920. 

[Seal Supreme Court of the District of Columbia.! 


MORGAN H. 
E. W. 


BEACH. 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
• 5477. Maude E. Lee. &c., appellant, vs. Martha Burwell. Court of 
Appeals, District of Columbia. Filed Nov. 20, 1920. Henry W. 
Hodges, clerk. 


(2640) 
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^Jourt of Ideals, |)istrict of |,olumbia. 

JANUARY TERM, 1921. 


No. 9, SPECIAL CALENDAR. 

No. 3477. 


MAUDE E. LEE, Otherwise Known as MRS. HARRY 

H. LEE, Appellant, 

vs. 

MARTHA BUR WELL, Appellee. 


BRIEF FOR APPELLANT. 


Statement. 

On February 13, 1920. appellant, owner of premises No. 
1006 East Capitol Street, served appellee, occupant, with 
notice to quit (Rec., 5). Said notice bears date February 
15, through error of scrivener, but was served on the 13th, 
as stated. Appellee did not vacate, and on June 3, 1920, 
suit for possession was begun in the Municipal Court, re¬ 
sulting in a judgment for possession on June 20, 1920. Ap¬ 
peal was noted and perfected, and in regular course the same 
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was docketed in the Supreme Court of the District of Colum¬ 
bia (Rec., 3, 4). Appellant duly filed her affidavit under 
Rule 10 of said court (Rec., 4. 5) and appellee filed her 
affidavit of defense (Rec., fi). On July 31 appellant made 
motion for judgment for want of sufficient affidavit of defense 
(Rec.. 7), and the same was noticed for hearing August 5, 
but because that date was in vacation it went over to October 
5, when it was denied (Rec., 7). Special appeal to this court 
was prayed and allowed (Rec., 7-8). 

Assignments of Error. 

The court below erred: 

1. In overruling appellant s motion for judgment for want 
of a sufficient affidavit of defense under Rule 10. 

2. In not granting appellant’s motion for judgment for 
want of a sufficient affidavit of defense under Rule 19. 

3. In holding that appellee's affidavit of defense under 
said rule sufficiently stated facts which if proven would en¬ 
title appellee to a judgment. 

4. In not affirming the judgment of the Municipal Court 
of the District of Columbia and awarding appellant costs of 
appeal and compensation for use and occupation of the 
premises from date of judgment appealed from. 

ARGUMENT. 

I. 

Errors assigned as Nos. 1. 2, and 3 are arguable under one 
head. Appellant’s affidavit states that appellant was owner 
of the property, having purchased it on or about February 4, 
1920, from one McDonald; that at that time appellee was 
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occupying same and had paid rent therefor to McDonald for 
a long period prior to said purchase; that after said purchase 
appellee paid rent to her as appellee's landlord for the month 
February 15 to March 14, 1920, in the sum of $65.00; that 
on February 16 appellee served notice on appellant to vacate. 
Appellee did not vacate, and the usual proceedings, recited 
in detail in the affidavit, were had and judgment of the 
Municipal Court for possession rendered on June 24, 1920. 
The affidavit then recites that the property is worth for rental 
purposes $125.00 per month, and describes the house. 

Appellee's affidavit states that appellee rented the premises 
from the United States Housing Corporation for a period to 
terminate ninety days after the proclamation of peace be¬ 
tween the United States and Germany, and that she was to 
have thirty days’ notice from said corporation of its intention 
to terminate said lease and has not received it; that she “de¬ 
nies” that she was ever the tenant of McDonald; that she is 
informed and believes appellant is not a bona fide purchaser, 
but a conspirator with McDonald to aid him in getting pos¬ 
session of the premises; that McDonald presented a claim to 
the Housing Corporation for damages to the property, which 
was allowed to the amount of $2,700.00, without notice to her, 
and afterwards vacated; that she has never ceased to be a 


tenant of the Housing Corporation; that no notice to termi¬ 
nate said tenancy has been served on her by the Housing 
Corporation and no proclamation of peace has been prom ill- 
gated. 

Defendant says she leased the premises from the Housing 
Corporation, but does not say when she leased them, and 
that she has received no notice of its intention to terminate 


the lease; and. again, that no notice to terminate “said ten¬ 
ancy” has been served upon her by the Housing Corporation. 
She nowhere says that at the time notice was given her by 
appellant to vacate, or at any specific time, she was occupying 
the premises by virtue of any agreement with the Housing 
Corporation; she does not deny that she paid rent to 


4 


McDonald for a long period prior to appellant’s purchase, or 
that she paid rent to appellant as her landlord for the month 
February 15 to March 14. 

What is not denied is admitted. 

Creel vs. Adams, 4S Wash. Daw Hep., 333 (decision 
of this court). 


It may be true that she at one time leased the premises 
from the Housing Corporation, and that she has not been 
served with notice front it of its intention to terminate the 
lease, but it does not follow that the lease has not been termi¬ 
nated. The payment of rent to McDonald and the purchase 
of the property by appellant from McDonald, followed by 
payment of rent to appellant as her landlord, all of which not 
being denied is admitted, negatives any implication that her 
holding of said corporation was not terminated and that she 
did not know it. There is no statement or intimation that 
she was paying rent to the Housing Corporation, or that the 
Housing Corporation was demanding rent, or otherwise exer¬ 
cising any authority or dominion over the premises. If she 
means to claim that she was at the time of the notice to vacate, 
or at any other time, occupying the premises as tenant of 
the Housing Corporation, she should, as she could if it were 
true, have stated facts to enable the court to verify her claims. 
If she claims that she did not pay rent to appellant as her 
landlord, she should have denied it; but she does not. 

King vs. Curtin, 31 App. D. C., 23. 


She has contented herself with vague and indirect allega¬ 
tions; the presumption is that she could not do more within 
the truth. 

Chapman vs. Coal Co., 11 App. D. C., 386. 

Lawman vs. Johnson, 42 App. D. C., 202. 

Mearns vs. Harris, 45 App. D. C., 536. 

The allegation in appellant’s affidavit that appellee occu¬ 
pied the premises as tenant of McDonald would be a conclu- 




w 
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sion, condemned by this court in Laundry Company vs. 

Ellis, 36 App. D. C., 583, were it not explained by the lan¬ 
guage following, “to whom she paid rent,” etc., and then is 
material only to show that prior to the purchase of the prop¬ 
erty by appellant appellee was recognizing McDonald as her 
landlord. Appellee doe« not deny that she paid rent to 
McDonald, but denies that she was ever his tenant, without 
giving the court facts by which to verify such assertion. 
According to this court in the Laundry Company-Ellis case, 
supra, this is a mere conclusion and insufficient. 

The allegation that she “is informed and therefore be¬ 
lieves" that appellant is a conspirator with McDonald is 
vicious in fact as well as in law. It is an insufficient allega¬ 
tion under Rule 73, which rule is similar to Rule 19. 

Magruder vs. Schley, 17 App. D. C., 227. 

Hazen vs. Van Senden, 43 App. D. C., 161. 

She neither discloses the source of her information nor 
avers that she expects to prove what she insinuates. 

Woodmen of the World vs. Davis, 48 App. D. C., 614. 

That she never ceased to be a tenant of the United States 
is a mere conclusion. 

Laundry Company vs. Ellis, supra. 

The affidavit of defense is sincere only in that it seeks to 
make a defense without compromising the affiant. It is 
evasive and indefinite, and in one respect scandalous. Ob¬ 
viously, it shams a defense, which it dare not courageously 
allege. It seeks to serve its maker at the expense of the good 
name of the appellant. 

II. 

Section 2 of Rule 19 provides that the plaintiff may, in 
his affidavit, set out distinctly his claim to compensation for 
the use and occupation of the premises from the date of the 


judgment appealed from to the date of the judgment of tlu- 
Circuit Court, and lie shall be entitled to a judgment against 
the defendant for the amount or amounts so claimed, unless 
the defendant shall in his affidavit of defense specifically 
state in precise and distinct terms the grounds of his defense 
thereto, which must he such as would, if true, he sufficient 
to defeat plaintiff’s claim in whole or in part. 

Appellant s affidavit states that the property is worth for 
rental purposes $125.00 per month, and claims at that rate 
for use ami occupation from the date of the judgment ap¬ 
pealed from (that of the Municipal Court, June *24, 1920) to 
date of final judgment. The affidavit of defense is silent 
on this point. Not being denied, the rental, or use and occu¬ 
pation value, is admitted. 

The court below should have rendered a judgment for pos- 
scssion of the premises, and for use and occupation as 
claimed. 

W. W. M1LLAN, 

R. E. L. SMITH, 

Attorneys for Appellant. 
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This is a special appeal from a ruling of the Su¬ 
preme Court of the District of Columbia denying a 
motion for judgment under rule 19 of that Court for 
failure of the appellee to tile a sufficient affidavit of 
defense. 


The record will disclose that the ruling was made on 
the bth day of October, that no exception was taken 
to said ruling at the time that it was made and no ex¬ 
ception has since been taken, that the appellant waited 
for nearly a month and then filed in this Court an ap¬ 
plication for a special appeal. 

The Counsel for tin* appellee being satisfied that tin* 
application would be denied upon a reading of tin* rec- 


i 



on I submitted with t li<* application made* n<» opposition 
lo tin* application as In* was entitled to under the rules 
and was surprised that the application was granted. 

At tin* time that the ruling was made tin* Supreme 
Court of the District of Columbia had suspended rule* 
1!) which said Court had a right to do as under the 
Statute creating it said Court had the right to make 
rules of procedure and therefore had the right to sus¬ 
pend the rules or modify them. 

There was a question of fact raised by tin* affidavit 
of defense which even under rule Iff should have been 
submitted to the jury. In her affidavit the appellee 
dened that she had ever been the tenant of McDonald 
through whom the appellant claims she became the 
land lord of tin* appellee. Appellee clearly sets up tin* 
fact that she is the tenant of the baited States Mous¬ 
ing Corporation, that under said tenancy which was 
created bv a written contract she allowed said lions- 
ing Corporation to lix the rental of each and every 
room in said house and that her least* of said proper¬ 
ty was to terminate ninety days after tin* proclama¬ 
tion of peace with tin* Merman Movernment unless 

sooner terminated bv a thirtv (lavs’ notice from the 

• • • 

Cnited States Housing Corporation. She alleges that 
she has fulfilled her contract with the Cnited States 
Mousing Corporation that sin* has never ceased to be 
tin* tenant of said C. S. Mousing Corporation and has 
never received a notice to quit from said corporation 
and that there has been no proclamation of IVace. 

Sin* denies ownership of the premises by the appel¬ 
lant upon information and belied* and alleges facts as 
to a conspiracy by which $2700 was paid out of tin* 
treasury of tin* Cnited States upon a false claim which 
under the terms of her contract she was liable* for, al¬ 
though sin* had no notice* of the* claim till demand was 
made upon he»r te> pay it, that them a Imaring was liedd 





mid this award was vacated and a demand made upon 

McDonald for the return of the money so fraudulently 

•- • 

obtained, bv the United States District Attorney. 

It is rather humorous for the counsel for the appel¬ 
lant to say that the appellee might have been a tenant 
of the t '11 ited States Ilouisng Corporation at one time 
and not be at the time the suit was filed when the affi- 
davit alleges that she had never ceased to be such 
tenant. 

The appeal should be dismissed because there is a 
clear question of fact to go to the jury. It is true that 
the contract or lease with the United States Housing 
Corporation might have been incorporated in the affi¬ 
davit giving tin* date of its execution, but it never has 
been deemed necessary to put your evidence in your 
pleadings. The fact that she swears that she has never 
ceased to be the tenant of the United States Housing 
Corporation ought to be sufficient until she produces 
tin* contract upon which sin* relies at the trial. 

The appeal should be dismissed because no excep¬ 
tion was taken to the ruling of the Court from which 
the appeal is taken. A litigant ought not to be per¬ 
mitted to appear to aquiese in a ruling of the Court, 
take no exception to it and give no notice of an inten¬ 
tion to appeal from it and thereafter seek a special ap¬ 
peal to the appellate Court to have tin* ruling reversed. 

This has been decided by this Court: 

Kvans vs Schoomaker, 2 App. I). C. 84. 

An assignment of error not based upon an exception 
will not bo considered by the Appellate Court and 
that is all then* is to this case. 

The appeal should bo dismissed because the affidavit 
is sufficient. It clearly raises a question of fact and to 
say that tin* declarations in tin* affidavit are mere con¬ 
clusions do not make them so. When a litigant swears 
that she has never been the tenant as alleged, that her 


tenancv was created in another maimer and that she 
has complied with all the requirements ot’ her tenancy 
and that she has never ceased to he a tenant of a per¬ 
son other than the Appellant, how can it lx* said that 
then* is no question of fact raised by the affidavit. 

This Court has said that special appeals from in¬ 
terlocutory judgments should not he granted unless in 
cases of emergency where injury might he done. This 
is not such a cast*. The appellant has her rights 
amply protected by tin* undertaking given in this cast*. 

She asks tin* Court to affirm tin* judgment of tin* 
Municipal Court and also to give her an additional 
judgment fixing tin* value for use and occupation ot* the 
premises occupied by Appellant, because she alleges 
and it is not denied that tin* damages she alleges art* 
not sustained. 

Whv should it lx* necessarv to sav anvthing about 
that matter when tin* defense of tin* appellee as shown 
by her affidavit is that tin* relations of Landlord and 
Tenant never existed between herself and the plaintiff 
and that she is now as slit* has been since the date of 
her occupancy entitled to tin* premises by virtue of a 
written agreement with the Cnited States Housing 
Corporation, and that slit* has fulfilled all tin* require¬ 
ment ^ of that contract. That is her defense. It is a 
sufficient defense and tin* appeal should be dismissed. 

It is most respectfully submitted that the authorities 
cited by the appellant upon her brief have no applica¬ 
tion to tin* present cast*, and that then* is nothing in 
tin* record which would justify the Court in affirming 
the judgment of the Municipal Court. 


Respect full v submitted, 

MATTI1KW K. O’BRTKX, 

Attorney for Appellee. 










